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EDITORIAL NOTES. 


One of the interesting matters to which public attention was di- 
rected in a recent month was the statement by the Governor of New 
Jersey that the excise laws must be enforced in all parts of the State, 
and not excluding Atlantic City. It seems that in this famous resort 
by the sea the excise law, especially in its Sunday features, has been 
openly and flagrantly violated for a number of years. Judges, juries, 
grand juries, sheriffs, and other officials have not only tolerated Sun- 
day liquor selling, but took the ground that it was a necessity, to keep 
up the reputation and prosperity of the place, law or no law! In other 
words, it had proved to be profitable in dollars and cents to break the 
law in this one particular part of New Jersey, and it was the evident 
intention of the law-breakers to continue their illegal acts if the local 
officials permitted them so to do. Governor [ort announced that this 
was not to be tolerated. Matters came to such a pass that the Gover- 
nor, in a public statement, said that he would have the law enforced in 
Atlantic City if it required the military arm of the State to be invoked 
to do it. It seemed to him to be an extraordinary evil to call for an 
extraordinary remedy. In the course of his statement he said: “In 
Newark, Jersey City, Hoboken, Paterson, Trenton, Elizabeth, Long 
Branch, Asbury Park, Cape May and other places the excise law is 
reasonably well observed on Sunday because it is enforced by the 
officials. There can be no discrimination in the enforcement of the 
law. One city may not be permitted to be kept open on Sunday, to get 
pecuniary gain by violating the laws, while others must close. This 
question rises higher than Republicanism or Democracy, higher than 
Prohibition or Local Option. None of these questions is concerned; it 
is simply this, Shall the people of the State stand by and see the laws 
nullified by one place in the State, in defiance of the courts, the Execu- 
tive of the State and of all authority? A State law is applicable to all 
the people, and all must obey it. Any other rule leads to anarchy. 
This statement is put out that the people may know the facts and 
understand the real conditions, in order that public sentiment can be 
voiced and public condemnation or approval be expressed. If a law 
is objectionable the remedy is not to destroy and nullify it but to repeal 
it. The sale of liquors on Sunday has been prohibited by the laws of 
New Jersey from Colonial times. The penalty for it is $1,000 fine and 
three years in State prison, or either or both. Relief against this can 
come only through legislation. It is abhorrent to all ideas of republi- 
can government that one locality shall assert its right to refuse to obey 
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the law while all others yield obedience. . . This address to the 
people of the State is issued that the violators of the law at Atlantic 
City and the officials who stand by and refuse to prevent or punish 


such violators may be warned of the fact that in case of their further . 


refusals to enforce or obey the law the Legislature will be convened to 
meet the emergency. If a successful effort is not made by the officials 
and citizens of Atlantic City to enforce the —v law against the sale 
of liquor beginning on Sunday next, August 30, I hereby, by this pub- 
lic statement, notify the citizens of the State that I shall forthwith 
issue a proclamation calling an extraordinary session of the Legisla- 
ture of the State, that legislation may be enacted under which the laws 
of the State may be oulieada in all places, and equally upon all the 
people in the State, and I call upon all good people in the State, with- 
out regard to party, creed or citizenship, to take steps to voice their 
sentiments upon the all-absorbing issue now before the people of the 
State—namely, shall the laws of the State be obeyed?” 





The reception of this quasi-public message was at first the ex- 
pression of doubts and then, on the part of some, derision, but the result 
was the voluntary closing of Atlantic City bars on Sunday. In our 
view, the Governor of this State would be recreant to his trust and 
unfaithful to his office if he did not insist upon the execution of the 
excise laws in all portions of the State, not excepting any locality 
whatever. An executive is elected for that purpose. vernor Fort 
is to be commended for his moral courage in undertaking the perform- 
‘ance of his legal duty, however unpepular it may make him in any 
particular portion of the State. 





On the subject of Sunday liquor-selling there ought to be no two 
opinions. For a long period of years it has been illegal in New Jersey, 
and no Legislature would dare to make it otherwise. Sunday liquor- 
selling contributes to drunkenness, with corresponding noise, tur- 
bulency and crimes, and the people of the State, who have found it to 
their religious and moral interests to observe one day in the week as a 
religious day, will never be disposed to the opening of bars in hotels 
or in dramshops on Sunday. The moral sense of the State is against 
it. This being so, there is no reason whatever why an exception should 
be made in the State in the case of Atlantic City, Asbury Park, Jersey 
City, or any other place, because it is either the resort of strangers on 
Sunday, or is the abode of a large foreign population which is addicted 
to the drinking habit. The next Legislature will probably provide new 
means for the strict enforcement of the Sunday features of the excise 
laws everywhere, and it ought to do it. 





As the Journal has time and again predicted, the voting machines 
have proved to be unpopular. This is proven by the fact that in the 
more than one hundred elections held in localities upon the retention 
of the voting machines, only two or three districts voted to retain them. 
We are not in possession of the exact figures, but there are said to 
have been something like 185 local elections on the subject prior to 
September 3 (the last date this year for voting on the question), and 
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with the resulting overwhelming defeat of the machine in almost every 
place. The voting ran about as follows, to give illustrations: In 
Hackensack, four districts, 82 for the machine and 836 against; in 
Lambertville, three wards, 129 for and 404 against; in Rahway, three 
wards, 77 for and 354 against; in North Plainfield Borough, 69 for and 
433 against; in Morristown, seven districts, 105 for and 659 against ; in 
Flemington, 2. for and 154 against. This general average of “for” and 
“against” held substantially in all the voting places. It is plainly evi- 
dent that the people of New Jersey have become wedded (and we 
think properly so) to a ballot system in which every man can prepare 
his own ballot, being sure that it is cast as he desires and counted as it 
is cast. The mere fact that one cannot determine, when he votes upon 
a machine, whether he is voting as he desires or not, because he cannot 
see the use to which he has put the levers, is sufficient to make the 
machine unpopular, and it never will be otherwise under existing 
machine conditions. What is to become of the voting machines which 
have been purchased by the State at an expense of several hundred 
thousand dollars, we do not know, but if their use is as popular in some 
other States as it has been claimed by its patentees, they ought to be 
sold for a good round sum. The test which has been made of public 
sentiment is so pronounced that the next Legislature should direct that 
voting machines shall be abolished in every polling district in the State. 





The Editor of the Journal was in the reading-room of the British 
Museum in London early in September, and could not help noting the 
difference between the restrictions placed upon the users of the room 
and the freedom of restriction on users of public reading-rooms in 
America. In this country every public reading-room, from the Con- 
gressional Library in Washington to the smallest public library in any 
State, any person is permitted to enter, if he desires to use the library, 
take his seat, and call for any work in the institution by simply writing 
out the book wanted, and the name, address and particular seat of, the 
reader. In the British Museum, whoever applies for admittance to the 
reading-room, even if a resident of London, must apply in writing to 
the director, specifying profession or business, and place of abode, and 
the particular purpose for which he seeks admission. To quote further 
from the rules: “Every such application must be made two days at 
least before admission is required, and must be accompanied by a writ- 
ten recommendation from a householder (whose address can be identi- 
fied from the ordinary sources of reference, and who must also be a 
person of recognized position), with full signature and address, stated 
to be given on personal knowledge of the applicant, and certifying that 
he or she will make proper use of the reading-room. If such applica- 
tion or recommendation be unsatisfactory, the Director will either re- 
fuse admission, or submit the case to the trustees for their decision. 
No person under twenty-one years of age is admissible, except under a 
special order from the trustees.” The British Museum’s reading-room 
is a great institution, but the red tape concerning admission ought to 
be cut in order that it may answer the full purposes for which it was 
created. 
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We have been interested, as doubtless some of our readers, in the 
discussion going on in the New York “Times Saturday Review” dur- 
ing the month of August, as to whether or not there is the likelihood oi 
a universal language, and if so, whether it is to be Latin, English, or 
Esperanto. The argument in favor of the Latin language is certainly 
a strong one, because it is already a universal language among scholars 
and ecclesiastics, and because it is sufficiently strong in its vocabulary 
and sonorousness to make it easy and delightful to those who are or 
might become familiar with it. It is pointed out on the other hand that 
English is widely diffused, and has become more or less familiar to 
many parts of the globe, besides England and America. It is a copious 
language, but needs to be chahged in its false phonetics to make it an 
easy language for strangers to learn. Esperanto is increasing in its ad- 
vocates, but does not seem to be based upon the true foundation-stone 
of a modern language. This latter fact is evident from a study of the 
Esperanto dictionary which has just been compiled and published, and 
which is as great a curiosity in book-making as we have seen in many 
a day. It is well that the discussion goes on, because, however 
Utopian it may seem, we firmly believe that in the course of the nexi 
two or three centuries there will be a strong natural (not artificially- 
created) tendency toward a universal world-language, just as there 
must be a development of a world-currency and world-legislation. 





In our department of “Miscellany” will be found a circular issued 
by the “Commission to Revise and Consolidate the Public Statutes of 
New Jersey,” which has been sent out to judges, lawyers and various 
public officials of the State. It is the first time, we believe, that any 
New Jersey Commission appointed to revise the statutes has asked 
the Bar and Bench for suggestions, and it is to be hoped that good 
will grow out of it. At the time when Governor Fort proposed the 
casting aside of the former plan of a mere compilation of existing stat- 
utes and the substitution of a thorough revision and consolidation, the 
Journal heartily approved of it. The Legislature saw the wisdom oi 
the Governor’s proposition and acted upon it. We are informed that 
at least two members of the Commission are likely to do careful and 
hard work upon the revision, and that all the members are abundantly 
qualified for the important task assigned to them. It is also stated 
that the Commission may report the final results of the legislative ses- 
sion of 1910, but this we very much doubt. It remains to be seen what 
suggestions will be made, or how valuable the work performed will be, 
but we express the earnest hope that the consolidation and revision 
will be thorough. There is no reason why New Jersey should exceed 
in volume of statutes all other States of the Union. 

Elsewhere we reprint an account taken from the Newark “Sunday 
Call” of the proposed founding of a law school in Newark, in which 
special attention is to be given to the laws and practice of Ne ‘w Jersey. 
So far as our recollection serves us, this is the first instance ‘n which a 
properly qualified corps of instructors has ever undertaken ‘o provide 
for the law students of New Jersey a home law school. \Ve extend 
our best wishes to the institution, and trust it will prove as great a suc- 
cess as its projectors hope for it. 
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A LAW SCHOOL IN NBWARK. 


Because there has grown up during the last few years a pro- 
nounced demand for such an institution, New Jersey is to have a school 
devoted to the teaching of law. It is to be located in Newark, and 
will compete with the long-established law schools of New York and 
other cities. The New York schools alone have for many years had an 
average of from two to three hundred New Jersey young men each 
year as law students. The course of study and lectures which are to be 
given here will be of the highest possible standard, and the promoters 
and managers of the institution will strive to make it second to none in 
the country. The cost of tuition to students will be the same as it is 
in New York and elsewhere, and they will have the advantage of sav- 
ing traveling expenses and the time which they would otherwise have 
to spend in going to and from New York, besides the inconvenience 
ol two long trips each school day or evening. Already about a score 
of students have registered for the first year, which will begin on Mon- 
day, October 5, in a suite of rooms on the fourth floor of the Prudential 
building. 

While the course of study will be a general one, special attention 
will be given to New Jersey court procedure and practice, which, it is 
claimed, will be a distinct advantage over the teachings of the New 
York schools, especially for young men who intend to take up the 
practice of law in this State. The men who have organized the school 
and who will be prominent in its management are Percival G, Barnard 
and Richard D. Currier, both practicing lawyers in New York, and 
Charles M. Mason, of Newark, who has served as Under Sheriff of 
Essex county for several years. Each was an honor man in the col- 
leges and law schools which he attended, and all are especially well 
equipped for the new work which they are about to undertake after 
careful study of the requirements thereof. They will devote their 
entire time to the school and to the interests of the students. Mr. Cur- 
rier will be president of the board of trustees and Mr. Barnard will be 
secretary and dean of the school. The professors will be Messrs. 
Currier and Barnard and Mr. Mason. The latter will teach elementary 
law, law of real property, equity jurisprudence, evidence, pleading and 
practice. Mr. Barnard will teach the law of torts, criminal law, corpor- 
ations, law of negotiable instruments, domestic relations and law of 
guarantee and suretyship. Mr. Currier will teach the law of contracts, 
agency, law of sales, partnership, wills, law of bailments and carriers. 

Mr. Barnard is a native of Lowell, Mass., a graduate of the Lowell 
High School in 1892, of Tuft’s College in 1896, and of the Harvard Law 
School in 1903. He was an honor man at Tuft’s and at Harvard, and a 
member of Phi Beta Kappa. He has been engaged in the practice of 
law in New York, and is also a member of the Massachusetts Bar. He 
organized and opened the Brooklyn branch of the Legal Aid Society, 
which is the largest charitable legal bureau in the world, and has Pres- 
ident Roosevelt as one of its vice-presidents. Prior to his admission to 
the Bar Mr. Barnard taught for several years in the Lowell High 
School and for two years in the Cambridge High School. 

Mr. Currier is a native of West Stratford, Conn., and is a graduate 
of the Bridgeport High School of the class of 1896, of Yale College in 
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the class of 1900 with the degree of B. A., and of the New York Law 
School in 1902 with the degree of LL. B. He was an honor man at 
both the latter institutions, and at Yale received the James Gordon 
Bennett prize at the June commencement in 1900 for the best work in 
history and political economy during the junior and senior years. He 
has practiced law continuously since his admission to the Bar. He is 
the author of the “Sailor’s Log,” a compilation of laws relating to 
seamen, of which two editions of five thousand each have already been 
printed and sold. 

Mr. Mason is a native of Natchez, Miss., and a graduate of the 
New Jersey State Model School at Trenton in the class of 1893; of 
Rutgers College in 1897, and of the New York Law School in 1901, 
At Rutgers he was a winner of prizes in history and political economy, 
and in the New York Law School he won the $100 prize for scholarship 
in 1901. While studying law in New York he taught in the Battin 
High School in Elizabeth. He received the degree of A. M. from Rut- 
gers in 1901 for educational work. He was admitted to the New York 
Bar in 1902, and to the New Jersey Bar in 1903, and has been Under 
Sheriff of Essex county since 1904. 

During the school year of the new institution the students will be 
urged to make frequent visits to the Essex County Court House in this 
city while the courts are in session, in order to become familiar with 
the actual administration of justice and with the every-day practice of 
the courts. In addition to this, arrangements have been made whereby 
the students of the school will have access to the extensive law library 
in the Prudential building, consisting of more than nine thousand vol- 
umes and generally recognized as the best equipped in the State of 
New Jersey, which will afford the students unexcelled opportunity for 
individual research. At the beginning of each school year there will be 
given a special series of lectures on how to use a law library. Besides 
these special features, practice courts will be held each week during 
the second half of the senior year for the purpose of giving a thorough 
training in the practice and procedure of the various courts of New 
Jersey. One of the professors, or special lecturers, or instructors of 
the school will preside over the court at each session. 

During the first year the course of special lectures will include the 
following: Judge Thomas A. Davis, of the Essex County Court of 
Common Pleas, on Orphans’ court practice; Judge Benjamin F. Jones, 
of the Orange District court, on District court practice; Thomas L. 
Raymond, former Judge of Newark District court, and now Assistant 
Prosecutor of the Pleas of Essex county, on law of evidence; Thomas 
S. Henry, former Judge of Newark District court, on criminal law; 
Jerome T. Congleton, of the firm of Day & Day, on insurance law; R. 
H. Lee Martin, on legal bibliography, including special work in the 
New Jersey Law School Practice court, on brief making; John A. 
Bernhard, on master and servant, and Newton H. Porter, Deputy 
Internal Revenue Collector, on inheritance tax laws. 

Officially the institution will be known as the New Jersey Law 
School, and its aim will be to give its students full and thorough 
knowledge of the principles of jurisprudence and the practice of law in 
its different branches. It will be conducted on the now recognized 
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assumption that sufficient preparation for admission to the Bar and a 
successful career in the practice of law cannot be obtained in a law 
office, and that systematic instruction such as is offered in a good law 
school is to-day an absolute necessity for the student who desires to 
properly prepare himself for the exacting demands of the legal profes- 
sion. Great care will be taken to afford to those who intend to apply 
for admission to the New Jersey Bar thorough and accurate instruc- 
tion which will qualify them to pass the examination of the State 
Board of Examiners. Recognized text books will be used, and these 
will be supplemented by careful analysis of leading cases, followed by 
the examinations and explanations of the recitation rooms. 

All students, whether they are candidates for a degree or are 
special students, will be required to be in actual attendance. The 
work which the school will strive to accomplish cannot be satisfac- 
torily carried on by students who are irregular, and whenever a stu- 
dent becomes so irregular in his attendance as to satisfy the faculty 
that it is unwise for him to continue his connection with the school his 
registration may be canceled. Any person over the age of 18 years 
will be admitted to the school. No formal examination is required at 
entrance, though all applicants for admission who are not graduates of 
colleges of approved standing, or of a high school, or preparatory 
school of recognized standing, may be required to meet the require- 
ments of the rules of the New Jersey State Board of Bar Examiners. 

At the close of each school year there will be examinations in the 
work of the entire year. An average of 75 per cent. must be obtained 
in each subject to entitle a student to promotion or advanced standing. 
No special examinations will be given, and candidates for the degree 
of LL. B. must take the examination held at the close of the year. The 
annual fee for instruction will be one hundred dollars, payable semi- 
annually in advance. Fees for special courses will be given on appli- 
cation to Mr. Barnard in the offices of the dean, in the Prudential 
building. 

Two full school years will be required to cover the course of study 
in both the day and evening schools, which will lead to the degree of 
LL. B. The subjects to be studied each year are as follows: [First 
year, elementary law, including Blackstone; contracts, torts, criminal 
law, agency, sales, bills and notes, partnership, bailments and carriers, 
domestic relations, corporations, personal property, suretyship and 
guaranty. Second year, equity, wills, pleading and practice in equity, 
Federal practice, conflict of law, real property, admiralty, pleading and 
practice at common law, evidence, legal ethics, practice court and legal 
bibliography. The reviews and examinations will be held each year 
during the last week in May and the first week or ten days in June. 

Lawyers of Newark and other parts of New Jersey and New York 
who know the details of the preparations for the opening of the new 
institution for New Jersey, were a unit in the opinion that it will meet 
with success from the start—Newark Sunday Call, Sept. 18. 





The right of the defendant to be present when a-verdict is re- 
turned, secured to him by statute, is held, in State v. Way (Kan.) 93 
Pac. 159, 14 L. R. A. (N. S.) 603, to be one which may be waived. 
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@RGANIZATION OF A COLLECTION DEPARTMENT. 


In some law businesses the collection letter is a very important 
feature; in others it is neglected, or done very perfunctorily, perhaps 
because it is generally regarded as an unprofitable class of business. 
And I| know of at least two offices where collection work is refused. 

Now I believe a collection department cannot only be made to pay, 
but can be made a source of income. It is a department founded 
largely on payment by results. An increase in the percentage of suc- 
cessful results depends on the attention given the department’s affairs 
by the clerks in charge, and very largely on the methods and system 
employed in handling claims. We shall deal with each of these mat- 
ters in turn. 

First, with regard to the staff. Don’t put a third-rate student at 
collection work; don’t let a student begin his office experience with col- 
lection letter writing; don’t have some one who has to learn how to 
write “a lawyer's letter;’ don’t place the department under a clerk 
devoid of tact or diplomacy or common business sense; don’t combine 
collections with the more important work of, say a member of the 
firm—the collections will be neglected ; don’t assign collection work to 
a man who is in court all the time. Collections should be in charge of 
a clerk whose vigilance is never relaxed, of whom promptness is char- 
acteristic, who never allows his efficiency to decline, who does not 
hanker after searching titles or drawing wills, or arguing cases in the 
Police court. Collection work can only be made remunerative by as- 
signing it to a clerk who can give his undivided attention to debtor- 
chasing and who aims to increase the*business of his department up 
to the point where another clerk is required. The success of this de- 
partment depends largely on the man in charge. 

Secondly, with regard to methods and system of a collection de- 
partment. The following collection system may be introduced by 
saying that it has been in successful operation by the attorney of a 
large life insurance company, and although claims are almost wholly 
on promissory notes and are in favor of one client only, the system is 
nevertheless adaptable to the collection business of any attorney. 

Under this system the claim, all letters and other matter received 
concerning it, together with a carbon copy of each letter written, are 
not folded, being filed in careful chronological order in a flat folder, 
which measures when folded a little larger than an ordinary letter, 
say 9x12 inches. These folders are made of strong manilla board, and 
when folded one edge projects about three-quarters of an inch beyond 
the other. If this description does not describe, an office supply agent 
will show you what you want. On the projecting edge of this folder 
is written the surname and Christian name (or initials) of the debtor, 
followed by the name of the creditor, and on the face of the folder may 
be written any other useful information, as the date of receipt of the 
claim, from whom received, the amount of the claim, and a memoranda 
from time to time of the letters written, amounts received and re- 
mitted. This information and the arrangement of the correspondence 
in the folder will enable you to ascertain the exact position of the 
claim. Usually the last letter will give the desired information. 
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These folders are arranged in alphabetical order (that is, under 
the initial letter of the debtor’s surname), in an ordinary vertical filing 
cabinet with letter-head size drawers. 

__ In order to keep pushing the claims, it is necessary to have a “desk 

tickler” on the card system plan, or other device for bringing the 
claim automatically to your attention when the debtor is in default. 
"he card system plan consists of an ordinary card index box or desk 
tray with guide cards showing the months of the year and the days of 
one month arranged in order. A card with the name of the claim to be 
attended to on any particular date is dropped in the card index behind 
the card with that date on it—but it is probably unnecessary in these 
days to describe the working of the ordinary simple card system. 

Another device is to put the carbon copy of a letter to the debtor 
into an ordinary flat desk “reminder” file, numbered and lettered in 
the same way as the card index just described. 

When a claim is finally disposed of, the folder should be trans- 
ferred as it is, to a transfer file and filed alphabetically, or be folded 
and put in an envelope, made of “tag bond” manilla, and endorsed with 
an index number, the debtor’s name and the creditor’s name. The 
numbers and the names are entered in the card index of all matters in 
the office. 

This latter method of disposing of settled claims seems better, and 
is adapted to the office filing methods to be dealt with in a later chap- 
ter. The keeping of an account between the solicitor and his client 
will also come in for some consideration in a later chapter. 

When a claim develops into an action, transfer the folder to the 
litigation departinent. The above brief description may appear com- 
plicated, but the system is exceedingly simple in operation. It is the 
best system I know for ensuring the collection of accounts, and if it 
is properly carried out there should be an end of the complaint that 
collections do not receive the attention they deserve from attorneys. 

Now, a few words with regard to other important matters con- 
cerning a collection department. Always and promptly acknowledge 
the receipt of acclaim. It is the easiest thing in the world to send back 
a postal card advising your correspondent of the receipt of his claim. 
This shows him you are at least paying some attention to his business, 
and does not necessitate an inquiry from him asking whether his first 
letter was received. Make it an invariable rule to acknowledge the 
receipt of a claim upon the day it is received. Attention to such a 
detail will bring reward. 

If a claim is undoubtedly worthless and known to be so, or practi- 
cally so, when received, don’t hesitate to return the claim as uncollec- 
tible. The possibility or probability of success should be investigated 
before accepting a claim. A worthless claim if accepted results in the 
accumulation of a useless file of useless correspondence, the waste of 
time and money, and possibly a useless suit in the court. Investigation 
will save you money every time. 

Do not get badly scared over the long and harrowing tale of woe 
of the debtor. If met by a story, the facts of which if true and possible 
of substantiation, constitute a good defence, write to your client and 
get his version of the story, before returning the claim as uncollectible. 
That’s “sand.” 
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Promptly return business to which you are unable to give atten- 
tion for any good reason and recommend some good attorney. That's 
a principle of professional ethics in any case. 

Learn what will bring payment in each case. Sometimes coaxing 
is better than a threat; with some debtors a personal interview is the 
best start; another claim can be collected only by waiting. The treat- 
ment necessary or advisable should be apparent after the first inter- 
view ; it may be that it is characteristic of the debtor not to reply to 
letters. The claim may be collectible with a little tact on your part. 

A real live collection letter is a matter of education. [very case 
is not alike. The writer knows a solicitor who has a printed form 
reading as follows, the spaces being filled in appropriately: 


Dear Sir,—I have been instructed by M 
to make immediate collection of an account 
due from you, amounting to $ 
Unless this amount, together with collection charges, is paid to 
me, or some undoubted security given by 
day of 190 , I shall be compelled to take proceed ings at 
law to recover the same. Yours truly, 


Amount of account $ 
Collection charges $............. 
Amount due $ 


Such a letter is not the kind that does the best collecting. A real 
typewritten letter in the same language is undoubtedly better.  Cir- 
cumstances, however, vary cases; it is better to have a num hes of con- 
cise, incisive and well-drafted specimen letters, selecting in each case 
the letter appropriate under the circumstances. 

Another and a better method, if you wish to obviate the necessity 
for monotonous letter writing, is to make a set of well-expressed para- 
graphs, numbering each paragraph, for instance: 

“Your favor of the inst. received, with enclosures as 
—s The matter will be given our immediate attention.” 

. “We have carefully investigated the possibilities of collecting 
the ; amount from this debtor, and are of opinion that the claim is 
worthless and uncollectable. If there were the slightest ground for 
encouragement we should be pleased to take the matter in hand for 
you. Under the circumstances, we return all papers herewith without 
charge.” 

“This claim can be collected by giving the debtor time with his 
payments. 

10. “The debtor has paid on account, which has been placed 
to your credit.” 

11. “The debtor has paid this claim in full. We enclose herewith 
express order tog §....<.e0:. , being balance after deducting our com- 
mission and cost of express order as stated in memorandum bel: 

17. “Unless this account is paid in full before Wednesday yr 

inst., we shall be obliged to act on our client’s instructions 
and issue a writ for the amount due.’ 
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The numbers of the appropriate paragraphs and necessary data 
are marked on each letter to be answered. No dictation is, of course, 
necessary. The stenographer does the rest. This system saves about 
seventy-five per cent. of the cost of letter writing, for it eliminates dic- 
tation; and dictation takes your own time as well as your stenog- 
rapher’s. Try it and see. It is simplicity itself after you get started, 
and ensures the greatest perfection of expression and effective collec- 
tion letter writing. There are cases of course where forms cannot be 
used, but the occasions are rare in the collection attorney’s business. 

_ Report to clients frequently as to the progress of a claim. Do not 
wait until you get an indignant letter referring to a previous letter 
asking for a report. Make his asking unnecessary. When remitting, 
indicate prospects. 

Answer every letter inquiry, no matter how small the claim or 
seemingly useless the inquiry. Your client knows what he wants. 

Sometimes it is advisable to notify a debtor that an instalment 
will fall due on a certain day. Sometimes a claim can be put in better 
shape if notes are taken for the amount due. 

Promptly remit all moneys received. It goes without saying that 
collections should be promptly remitted. The habit of procrastination 
has ruined many a solicitor’s collection business, and it will play 
havoc with yours if you don’t remit promptly. Don’t delay; remit 
even five dollars, or have it understood with your client that you will 
remit promptly when you have instalments amounting to five dollars. 
The main thing is to keep your client aware of the position of matters, 
and to let him know you are pushing his business and doing nothing 
else but remitting. 

Generally speaking, collection registers and books of that sort in 
which a record is supposed to be made of the progress of a claim, and 
in which an account of the moneys received and remitted is also sup- 
posed to be kept, are not well kept, or are badly kept. They are wholly 
unnecessary under the system outlined above. The accounting system 
of the office should look after the record of receipts and remittances ; 
if the collection clerk keeps his papers and correspondence in proper 
order, there will be sufficient record of the progress of matters, when 
information is wanted. 

Keep claims in the hands of agents up to the same mark that your 
own collections are kept. Your client does not or may not understand 
why you are not a good debt collector. That is why you must chase 
your agents as you chase a debtor. 

Your card index of papers on file will bring together on one or 
more cards the name of a debtor and the names of all his creditors for 
whom you have acted or are acting, and by referring to these cards 
you can get all the information you want about the prosperity of the 
debtor and the prospects of making a collection. You have an index 
to your previous experiences with the debtor. 

A useful branch of collection work is concerned with credit re- 
ports. Mercantile agencies are sometimes asked by an attorney for a 
report on a debtor; file this report with the claim and indicate in your 
card index that a report is to be found among the papers. Clients fre- 
quently estimate the ability of an attorney by the character of his re- 
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ports. Good judgment requires them to be full and comprehensive. 
Character is the foundation of credit, and it is of importance that the 
report should contain as correctly as possible all facts regarding age, 
moral character, habits, reputation, good intentions, sobriety, atten- 
tion to business, as well as financial worth. Reports made in the nar- 
rative form, fully and properly expressed upon your own business 
paper, possess greater value than those given on printed forms, and 
always impress the inquirer with a greater sense of obligation to his 
correspondent. 

The collection system outlined above is adapted to the collection 
of the firm’s own unpaid accounts, and I see no reason why unpaid 
accounts against clients for professional services should not go through 
the same mill—with of course a somewhat different treatyfent in the 
majority of cases. It can be done and is done in an office in Nova 
Scotia, and the firm has no regrets over clients lost because of the col- 
lection department’s methods. Correspondence is more courteous and 
diplomatic, but the results obtained are the same. Try it and see. 

The subject of remuneration presents some difficult features. The 
fairest plan seems to be to charge by results. To quote an English 
writer on this subject: “The client naturally objects to paying a large 
sum for costs when the debt is not recovered; and he is not consoled 
by paying nothing at all when the debt is recovered. In the latter 
case the client would always be glad to pay a commission for the 
trouble of collection, and although a charge is not recognized in the 
legal scale, a reasonable arrangement can always be made with the 
client when the work is undertaken, and such an arrangement is not 
only consistent with professional honor, but is legally binding.” 

An unreasonable scale of charges will result in driving the client 
into the hands of debt collectors, accountants and mercantile agencies. 
This brings us to the subject of what is a reasonable scale, and, per- 
haps, it will be advisable to quote here the scale of collection charges 
of a well-known legal firm in Eastern Canada, as an illustration: 


“SCALE OF COLLECTION FEES. 


“1. Claims collected upon first notice or demand: 
On first $200 or less, five (5) per cent. 
On excess of $200 to $1,000, two and one-half per cent. 
On excess of $1,000, one per cent. 

Minimum fee $2, but on claims of less than $4, the fee shall not 
exceed one-half the claim. 

2. Claims collected by repeated notice or demand, and claims col- 
lected by instalments: 
On first $200 or less, ten (10) per cent. 
On excess of $200 up to $1,000, five (5) per cent. 
On excess of $1,000, two and one-half (2%) per cent. 

Minimum fee $3, but on claims of less than $6, the fee shall not 
exceed one-half the claim. 

3. Worthless claims to be returned without charge unless suit has 
been ordered, or services have been rendered other than ordinary in- 
vestigation or efforts to collect. 
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4. Claims received by us for collection, or drafts delivered to us 
by banks, and which are settled or paid direct to the claimants after an 
effort by us to collect, shall be subject to the same fees as if collected 
by us. 

5. Suits will not be instituted or costs incurred without authority 
from clients, but an order to institute suit carries with it authority to 
incur at client’s expense all necessary costs and charges. 

6. Claims collected by suit are subject to costs according to statu- 
tory tariff, or established or customary charges; minimum fee, $5. 

7. Unless suit is ordered and begun, no charge will be made for 
unsuccessful efforts to collect. 

8. Disbursements are not included in charges made under above 
scale.” 

Have printed copies made of your scale of charges—not of course 
for circulation generally, but for use in replying to an inquiry as to 
your charges for collection work. 

If you wish to watch the ups and downs of income from collec- 
tions, have your bookkeeper keep a separate account for commissions 
received on collections. It will be more than interesting to know just 
how much you receive from collections, and whether the department 
pays its way or not. Try it and see. 

All lawyers are not good collectors, because many lawyers do not 
make the humblest attempt to systemize their collections and methods. 
The forwarder of collections who has had one experience with a “non- 
acknowledging” or “non-remitting” lawyer is not likely to try it again. 

In some provinces, certificates of judgments, executions, chattel 
mortgages and bills of sale have to be renewed at intervals of two 
years, or some other period. Although their renewal is not perhaps a 
matter left altogether by the client to his solicitor, yet if the latter 
keeps a card index of the various judgments, executions and chattel 
mortgages outstanding which he has obtained for his clients and makes 
it his business to notify those clients of the necessity for their re- 
newal in a short time, the solicitor will find it profitable. 

Such a system can be very easily and effectively operated in con- 
nection with a collection department.—R. V. Harris in Canadian Law 
Times and Review. 





PASSES FOR ADVERTISING UNDER THE HEPBURN LAW. 


In January, 1907, the Chicago, Indianapolis & Louisville Railroad 
Company entered into a contract with the publishers of “Munsey’s 
Magazine” for $500 worth of advertising to be paid for in tickets or 
mileage. The Federal authorities, when they learned of the transac- 
tion, brought suit to enjoin the carrying out of the contract, on the 
ground that it was a violation of the provision in the Hepburn law 
against the acceptance of any compensation for transportation “greater 
or less or different from that named in the published rates.” The rail- 
road company denied any violation of law, and insisted that it received 
full money value based on the published rates. The United States 
Circuit court in the Seventh Circuit, Judge Kohlsaat presiding, has 


























302 THE NEW JERSEY LAW JOURNAL. 


granted the injunction upon the ground that railroad business is re- 
quired to be based on cash values and cannot be turned into a matter 
of barter or exchange. Said the court: 

“It will be noted that the contract does not require that the adver- 
tising must have been furnished before the transportation is given. 
There is no restriction upon the advertiser to call for his railroad 
tickets only so far as earned. In the mere matter of interest the rate 
would be less and different from that which is published. 

“There is no mistaking the trend of the law making and construct- 
ing powers. Every new step is tending toward a most rigid enforce- 
ment of the rule that requires exact equality in the matter of rates. 
When by the Hepburn act the word ‘different’ was added to the words 
‘greater or less,’ it is not unfair to assume that Congress intended to 
make the law more explicit and more difficult to evade. The plain in- 
tention is to close every avenue against discrimination. Bearing this 
in mind, the courts have not been, and will not be, disposed to hesitate 
in giving significance to changes in the language of the statutes as they 
occur from time to time. 

“Tt is essential to the spirit of the statute that the value of trans- 
portation be fixed and certain. In no other way can it be held to be 
exactly the same to all. If one person may purchase it with advertis- 
ing, another with labor, and another with produce, the value of which 
is a matter of agreement between the parties, how can it be said the 
schedule rate is always maintained? Would not the rate rest in the 
whim of the carrier? Such is not the intent of the law. To say to one 
man, ‘You must pay cash,’ and to his competitor, ‘You must pay in 
services or merchandise at prices we may agree upon,’ be it less or 
more than the market prices, would seem clearly to constitute such a 
difference in transportation as is condemned by the act.’”—Law Notes. 





IN RE APPLICATION TO CONFIRM REPORT NO. 113 OF COMMIS- 
SIONERS OF ADJUSTMENT OF JERSEY CITY. 


(Hudson County Circuit Court, July 30, 1908.) 


WILLIAM H. SPEER, J.: At the time of announcing my conclu- 
sions in this matter some time ago, I also announced that later I should 
file a statement of the reasons on which these conclusions were based. 

It was the contention of Jersey City that (1) “The Supplement of 
April 14, 1891, if it provides that the provisions contained in the first 
twelve sections of the Martin act shall be extended to affect taxes 
levied subsequent to the date of the approval of the Martin act, is un- 
constitutional, in that it is within paragraph 4, Section 7, Article 4 of 
the Constitution of the State of New Jersey,” which provides “that 
every law shall embrace but one object, and that shall be expressed in 
the title.” (2) “But if the supplement of 1891 should be held to be 
constitutional, vet by the terms of such act the jurisdiction of the ad- 
justment commissioners would depend upon whether or not prior to 
the adoption of the act of 1891 any arrearages of taxes, &c., existed 
against the lands on which taxes were attempted to be adjusted and 
cannot relate to any taxes levied subsequent to the year 1891, unless 
prior arrearages existed.” J decided both these questions against the 
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contention of the city, and held that the act of 1891 is constitutional, 
and does permit the adjustment of taxes, &c., accruing subsequent 
to 1891, whether arrearages existed prior thereto or not. I shall now 


address myself to a concise statement of the reasons which led me to 
these conclusions. 


(1) The act of 1891 is constitutional. Its constitutionality is at- 
tacked upon the ground that it is inimical to Article 4, Section 7, of 
paragraph 4 of our State Constitution, which, so far as applicability is 
claimed, reads as follows: “To avoid improper influences which may 
result from intermixing in one and the same act such things as have no 
proper relation to each other, every law shall embrace but one object, 
and that shall be expressed in the title.” The alleged basis for this 
attack is that “the act of 1886 (Martin act) clearly defines the scope 
and powers of the adjustment commissioners, and the taxes which may 
be adjusted by virtue of that act ;” “that the preamble of that act states 
clearly the reason for its passage;” “that the scope of the commis- 
sioners’ powers under, and the purposes of that act, have been judi- 
cially determined, from which determination it is clear that the com- 
missioners appointed under it had no power to deal with taxes as 
levied subsequent to its passage, unless arrearages of taxes existed at 
the time of its enactment;” that this act of 1886 (Martin act) did not 
provide in any way for the adjustment of taxes levied subsequent to 
1886; that “there is no question but that the object of a supplement to 
an act must be expressed and embraced in the title of the original act 
it being a part thereof, and that therefore, no supplement to the Martin 
act can exceed the object embraced in its title and provide for the 
adjustment of taxes as levied subsequent to its passage; that the sup- 
plement provides for what the original act expressly forbids, i. e. the 
adjustment of arrearages of taxes accruing since 1886, and that conse- 
quently it is unconstitutional.” Alt these things may be admitted, and 
yet the act of 1891 may well be held constitutional. ‘The position that 
the power of taxation belongs exclusively to the legislative branch of 
the government, no one will controvert. Under our system it is lodged 
nowhere else. But it is a power that may be delegated by the Legis- 
lature to municipal corporations, which are merely instrumentalities 
of the State for the better administration of the government in matters 
of local concern.” U.S. v. New Orleans, 98 U.S. 381. “The power 
of the Legislature to correct, by retroactive legislation, errors and de- 
fects in levying and imposing taxes, whether such errors or defects 
arose from want of power in taxing officers or illegality or irregulari- 
ties in their proceedings, or from any other cause, or to reimpose by a 
re-assessment taxes which were inefficacious by reason of irregularities 
in the proceedings for levying or collecting, or which have been swept 
away before collection by repeal of the law under which they were 
levied, is thoroughly established.” Depue, J. In re Commissioners of 
Elizabeth, 20 Vroom, 496. “It is equally well settled that the Legis- 
lature posseses like powers by retroactive legislation Over assessments 
for benefits derived from local improvements either to amend defects 
and irregularities or to provide for a re-assessment where the original 
assessment has failed, either on account of the unconstitutionality of 
the law by which it was made or by reason of irregularity or illegality 
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in the method of making the assessment.” Ibid. p. 497. “The power 
to correct, amend and validate taxes and assessments by curative leg- 
islation, or to provide for re-levy or re-assessment, where the 
tax or assessment is inefficacious on account of  illegalities 
in the levy or assessment, is an essential attribute of the sov- 
ereign power of legislation, and is necessarily without any limit 
except such as is imposed by constitutional restrictions or limita- 
tions, if the tax or assessment be one that the Legislature could 
authorize.” Ibid. p. 497. These principles being perfectly well settled, 
it follows that our only inquiry will be as to whether any constitutional 
restriction or limitation has been transcended, for the subject matter 
was within the legislative power. The only constitutional barrier 
claimed to have been overstepped is the one hereinbefore recited i. e. 
“every law shall embrace but one object, and that shall be expressed 
in the title.” What, then, is the title of the original Martin act? It is 
entitled “An act concerning the settlement and collection of arrearages 
of unpaid taxes, assessments and water rates, or water rents, in cities 
of this State, and imposing and levying a tax, assessment and lien in 
lieu and instead of such arrearages, and to enforce the payment thereof, 
and to provide for the sale of lands subjected to future taxation and as- 
sessment.” If this title is broad enough to cover the adjustment of 
arrearages of unpaid taxes, &c., accruing after its passage, where no 
arrearages thereof existed at the time of its passage, then the conten- 
tion of Jersey City falls to the ground. The very essence of that con- 
tention is that the title of this act of b886 is not broad enough to cover 
any taxes and assessments levied or imposed or attempted to be levied 
or imposed subsequent to its passage, and that the act of 1891 being a 
supplement to the act of 1886 cannot exceed the object embraced in 
the title of said act of 1886. Is the title of the act of 1886 limited and 
restricted to taxes previously accrued as claimed by Jersey City? | 
am clearly of opinion that it is not. In the first place, “it has always 
been held that these statutory titles, with regard to their construction, 
are to be liberally treated, so as to validate the law to which they ap- 
pertain, if such course be reasonably practicable. In such a connec- 
tion hypercriticism is utterly out of place, the only requirement being 
that the title of the statute shall express its object in a general way so 
as to be intelligible to the ordinary reader.” Beasley C. J., in re 
Haynes 25 Vr. 24. And in Black’s Constitutional Law, p. 329, we find 
the rule expressed in these words, “But this requirement is construed 
liberally, and the courts are unwilling to defeat or embarrass legisla- 
tion by putting too strained or technical a construction upon this 
clause of the constitution. . . The title need not be an index of 
the contents of the act.”’ Read in the light of this rule what is there in 
the title of the act of 1886 to confine, limit, or restrict the adjustment 
to arrearages which had accrued at the time of the passage of the act? 
Why is not the language of the title applicable as well to future as to 
past arrearages? Jersey City attempts to answer these questions in 
several ways: ’ 

(1) It quotes the language of Justice Depue, in the case of In re 
Com’rs of Elizabeth, 20 Vr. 488, as follows: “The act does not purport 
to confer on the commissioners the legislative power of taxation. It 
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gives them no power to levy taxes or to make original assessments. 
Their power and jurisdiction are confined to taxes and assessments 
which had been previously levied or imposed or attempted to be levied 
or imposed. . . . That this is the import and scope of the act is 
made apparent by the title of the act, its preamble and conspicuously 
by sections 2, 3 and 9.” But there is nothing in this remark of Justice 
Depue to warrant one in concluding that he thought the title alone 
would limit the operation of the statute to cases of pre-existing ar- 
rearages. He quite naturally refers to the title of the act as one of 
the factors to be considered in determining its scope, but the fact that 
he finds it necessary also to refer to the preamble and certain sections 
of the enactment itself, is very persuasive evidence that he did not con- 
sider the title alone efficacious to accomplish the limitation. It is also 
perfectly clear that the act of 1886 is conclusively thus limited and re- 
stricted to prior arrearages by the preamble and sections 2, 3 and 9 
without any necessity for adverting to the title. Justice Depue 
himself says “that this is the import and scope of the act is made ap- 
parent . . . conspicuously by sections 2, 3 and 9.” Section 2 of 
the act provides “That the said commissioners of adjustment, when 
appointed for any city, shall have power and jurisdiction, and they are 
hereby directed and required, in all cases when any tax . . . levied 
‘ on any land therein, prior to the passage of this act, remain 
unpaid and in arrears, to examine into and fix, &c.” It will thus be 
seen that the preamble and sections 2, 3 and 9 limited the scope of the 
act, but that the title, standing alone, was broad enough to have in- 
cluded the adjustment of all arrearages whether they existed at the 
time of the passage of the act or arose thereafter. It is also perfectly 
clear that although the title to an original act does limit and restrict 
the act, yet the act does not limit the title. Consequently, a supple- 
ment to the act cannot be any broader in scope than the title of the 
original act will permit, while it may be infinitely broader than the 
original act itself provided the title of that act be broad enough to 
cover the extension. In other words in such a case, the title will limit 
the act but the act will not limit the title. This observation shows the 
fallacy of much that is said in the brief of Jersey City on this question. 

(2) Jersey City next says, “The supplement provides for what 
the original act expressly forbids.” In Schmalz v. Woolley, 12 Dick. 
307, Justice Dixon, speaking for the Court of Errors and Appeals, said 
“In our legislation a formal supplement to an act is not necessarily a 
statute which supplies defects in its predecessor. It may be one that 
abrogates the preceding enactments and substitutes radically different 
provisions. Hence the mere calling of an act a supplement to another 
designated act expresses nothing of its object.” This is a sufficient 
and conclusive answer to Jersey City’s contention on this ground. 

(3) Counsel for Jersey City next contends that because the title 
declares a secondary purpose to “provide for the sale of lands sub- 
jected to future taxation and assessment,” the primary purpose must 
be held to have relation only to past arrearages. His -mistake is in 
assuming either branch of the two-fold purpose expressed in the title 
to be primary and the other to be secondary thereto. The general ob- 
ject expressed in the title is a purpose to legislate as to taxes and that 
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general object is limited or confined to two branches, which are en- 
tirely independent of one another. It was a mere accident which 
should be first stated in the collocation of words. If we reverse the 
order of statement this thought is clarified; “an act to provide for the 
sale of lands subjected to future taxation and assessment in cities of 
this State, and concerning the settlement and collection of arrearages 
of unpaid taxes, assessments and water rates, and imposing and levy- 
ing a tax assessment and lien in lieu and instead of such arrearages, 
and to enforce the payment thereof.” Under such a title (which in no 
essential differs from theone adopted) no one would think of arguing 
that only pre-existing arrearages were contemplated. That the title 
can have no such meaning as contended for is evident from the very 
decision cited (In re Com'rs of Elizabeth, 20 Vr. 488) for that decision 
expressly upholds an adjustment of taxes levied subsequent to the 
passage of the act provided there were pre-existing arrearages. This 
would have been impossible if the title had to be strictly limited to 
retroaction; for the language is “an act concerning the settlement and 
collection of arrearages of unpaid taxes, &c.,” not pre-existing arrear- 
ages and subsequent taxes imposed down to the adjustment. It is 
clear, therefore, that taking the title alone it is plainly prospective on 
general principles of statutory interpretation, and is broad enough to 
extend to any case present or future, where unpaid taxes, &c., exist. 
[t was only by resort to the preamble and restrictions of the enactment 
itself that its scope was limited. When in 1891 the Legislature de- 
cided to extend such scope the original title was ample for the purpose. 
The notion that a supplement to ay act is limited by the scope of the 
original enactment has no support in reason or authority. All that is 
necessary is that the title shall be broad enough to embrace the pro- 
visions of the later legislation. The fact that such legislation is called 
supplementary is immaterial. Indeed so far has our Court of Last 
Resort gone on this subject that legislation has been upheld, though 
styled supplementary to an act that had no existence. Schmalz v. 
Woolley, 12 Dick. 303. The fallacy of the whole argument of Jersey 
City consists in importing into the title of the act of 1886 a restrictive 
provision which the Legislature has not placed there, and then reason- 
ing on such importation as a basis. 

It is, therefore, in my judgment, perfectly clear that the act of 
1891 is constitutional. 

Jersey City next contends that, even assuming the constitution- 
ality of the act of 1891, it does not extend to cases of arrearages of 
taxes, &c., imposed after its enactment. That act is found in Pamphlet 
Laws of 1891, chapter CCIV., pages 393 and 394, and reads in full, as 
follows: “Chapter CCIV. A Supplement to an act entitled ‘an act con- 
cerning the settlement and collection of unpaid taxes, assessments and 
water rates or water rents, in cities of this State, and imposing and 
levying a tax assessment and lien in lieu and instead of such arrear- 
ages, and to enforce the payment thereof, and to provide for the sale 
of lands subjected to future taxation and assessment,’ approved March 
30th, one thousand eight hundred and eighty-six, and the operation 
thereof. 1. Be it enacted by the Senate and General Assembly of the 
State of New Jersey, that the provisions of the act to which this act is 
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a supplement be and the same are hereby extended to include all cases 
where any tax assessment or water rate shall have been levied or im- 
posed, or attempted to be levied or imposed, on any land in any city of 
this State subsequent to the passage of the act to which this act is a 
supplement, and where such tax assessment or water rate shall remain 
unpaid and in arrears for the period of one year. 2. And be it enacted, 
that all acts and parts of acts inconsistent with the provisions of this 
act be and the same are hereby repealed. 38. And be it enacted, that 
this act shall be deemed a public act, and shall take effect immediately. 
Approved April 14, 1891.” 

Let us look first at the grammatical construction of the sentences 
making up this enactment. It was well said by Justice Collins, in ar- 
gument, “!’his statute was carefully drawn and evidently the produc- 
tion of a mind trained to precision and exactness of expression of 
thought. li such a mind essayed to frame an enactment both retro- 
active and prospective, it would be difficult to select expressions more 
appropriate for such a purpose than those used in this statute. Why 
should the language be tortured by construction into a different ex- 
pression’ ‘The words first italicized are in the future perfect tense, 
and are singularly inappropriate if the legislative purpose was to ex- 
tend the provisions of the original act to include only cases of pre- 
existing taxes, &c. Probably, on weil settled principles of statutory 
construction, the expression ‘have been’ would have been construed to 
be prospective as well as retroactive; but this careful draughtsman 
means to leave no doubt on that subject, and, therefore, projects the 
reader of his language into the future and writes ‘shall have been.’ 
Similar precision of thought and expression is found in the words next 
italicized, ‘shall remain.’ Jlere the draughtsman employs simply the 
future tense because he meaiis that as to past arrearages a year from 
the enactment of the supplement shall elapse before it becomes oper- 
ative and as to future arrearages a year shall elapse after the impo- 
sition. 

It is next contended that such a construction of this legislation 
is unreasonable, and would be violative of the tax policy of the State. 
Such argu ments might with great force and propriety have been ad- 
lressed to the Legislature of 1891, but they would have been equally 
seatanhe. against the original Martin act ot 1886. But the main rea- 
sons that admittedly produced the act of 1886 did not exist at the time 
of the passage of the supplement of 1891. The original Martin act 
(1886) was intended primarily to mect the needs of the city of Eliza- 
beth, where large arrearages of taxes and assessments were due, which 
were the subject of litigation and open to many technical objections, 
and also to relieve, if not remove, the disfavor in which tax titles were 
held prior to the passage of the act. The act accomplished the results 
intended, and in addition thereto, under the second classification of 
the act, provided “for a lien of taxes and assessments thereafter levied 
and assessed, and for a sale of premises for such taxes and assess- 
ments by city officials,” which sales have been successfully and satis- 
factorily conducted by such city officials. What, then, was the reason 
for the passage of the statute of 1891? No city was in such a dire situ- 
ation as to require relief thereby, and tax titles under sales by city 
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officials under the second classification were held in high estimation, 
The main reasons, therefore, that prompted the act of 1886 did not pro- 
voke the supplement of 1891, and cannot, therefore, control in its con- 
struction. Its language is plain and, in my judgment, includes future 
as well as pre-existing arrearages. I have therefore decided that the 
act of 1891 is constitutional, and does permit the adjustment of taxes, 
&c., accruing subsequent to 1891, whether arrearages existed prior 
thereto or not. 


[At the time of the filing of the foregoing opinion, the following 
additional opinion was filed:] 


WILLIAM H. SPEER, J.: I have this day filed an opinion favor- 
able to the constitutionality of the act of 1891, and asserting the right 
of the Commissioners of Adjustment to adjust future as well as pre- 
existing arrearages under that act. | have heard and duly considered 
all objections and matters alleged against Report No. 113, and am of 
opinion that, except as to the items hereinafter mentioned, the said 
report, and the said assessments, charges and liens therein fixed and 
certified, be in all things confirmed, and that as to said items it be re- 
ferred back to the said commissioners to reconsider the subject matter 
thereof, and report thereon to this court, without unnecessary delay. 

The items hereinbefore mentioned as referred back to the said 
commissioners are as follows: 1. Block 1494, Lots 2, 3 and 4 (official 
map). 2. Block 1500, Lots 1b and 3b (official map). 3. Block 1512, 
Lots 2 and 3 (official map). 

All these three parcels of property belong to the Lehigh Valley 
Railroad Company, which objects to the confirmation of the report as 
to them. With respect to parcel No. 2 (i. e. Block 1500, Lots 1b and 
3b) the claim of the company is that the adjusted taxes have been paid 
directly to Jersey City. In the cases of the other three parcels the 
claim is that the property had been assessed as used for railroad pur- 
poses, by the State Board of Assessors, and the taxes had been paid. 
In the other two cases it is claimed that the property assessed was, for 
a part of the time covered, second class railroad property and was 
assessed by the State Board, and that the taxes so assessed were paid, 
and, being on second class property, were turned in to Jersey City by 
the State Treasurer. 

Under the act (Section 2) the Commissioners can only assess 
unpaid assessments and taxes. It will have been observed that the 
claim of the Lehigh Valley Railroad Company in the three items re- 
ferred back allege payment. In item No. 2 it claims to have paid di- 
rectly to the city. In items 1 and 3 it claims to have paid the State 
Treasurer, who in turn paid it into the city treasury. In all these 
cases the burden of proof is upon the Railroad Company, which alleges 
payment to satisfy the commissioners by evidence satisfactory to the 
commission that payment has been made. If it shows payment in full 
the commissioners will simply decide that, in those cases where it is 
proved, they have no jurisdiction. If it shows partial payment the 
commissioners will, to quote from Section 2 of the Martin act, deter- 
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mine “how much . . . . ought in fairness, equity and justice, to 
be laid, assessed and charged against and actually collected from said 
land.” 

The railroad company further claims that taxes for one year are 
under review in the Supreme court. The commissioners are instructed 
that the mere fact that taxes are under review in the Supreme, or any 
other court, is not to have any effect upon the performance by the 
commissioners of their duty under the statute. The taxes are to be 
adjusted by the commissioners just as though no such review were 
pending in court. 

It would seem unduly circuitous and absurd to say that where the 
moneys for taxes actually reached the city treasury, and where the 
railroad company is desirous of having them applied in discharge 
thereof, and in the light of the fact that all taxes are State taxes, 
whether assessed locally or not, the taxes paid to the State in items 1 
and 3 and by the State turned into the treasury of Jersey City shall 
not be considered as payment, either in part or wholly, of those taxes. 
The commissioners are therefore directed as above instructed with re- 
spect to these items. I have annexed hereto a copy of the objections 
and claims of the railroad company in respect to items 1, 2 and 3. 


{The following were the objections filed to the confirmation of 
‘assessment :] 


The Lehigh Valley Railroad Company of New Jersey, owner of 
some of the lands embraced in Report No. 113 of the Commissioners of 
Adjustment of Jersey City, objects to the confirmation by this court 
of said report so far forth as the lands hereinafter mentioned are con- 
cerned for the following reasons: 

Block 1494, Lots 2, 3 and 4, Official Map. All arrears on this 
property for the years 1894 to 1901 inclusive should be cancelled be- 
cause the property for those years was assessed by the State Board 
of Assessors and the taxes thereon imposed were paid; and Jersey 
City’s share thereof paid to said city. The amount so paid Jersey City 
exceeded the amount assessed by Jersey City in those years on the 
property. For the following years, viz., 1902 to 1907 inclusive, no ob- 
jection is made to the commissioners’ report on said property except 
that 1907 is under review in Supreme court. 

Block 1500, Lots 1b and 3b, Official Map. The taxes reported as 
in arrear and adjusted have all been paid except for the year 1907, 
which is now under review in the Supreme court. The inclusion of the 
years 1902 to 1906 inclusive by the commissioners was clearly inad- 
vertent. 

Block 1512, Lots 2 and 3, Official Map. The taxes for 1892 and 
1893 are properly reported. For 1894 to 1901 inclusive the property 
was assessed by the State Board of Assessors; the taxes were paid 
and Jersey City received its share thereof. For the years 1902 to 1905 
inclusive, there is no objection to the report. 1906 was paid as so re- 
ported. 1907 is under review in the Supreme court. 
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AUTOMOBILE CASE: CUNNINGHAM ve. CASTLE. 
(New York Supreme Court, Appellate Division, July, 1908). 


1. Master and Servant — Re- 
spondeat Superior.—The follow- 
ing rules are thoroughly estab- 
lished: First, that a master is re- 
sponsible for the negligence of 
his servant when engaged about 
the master’s business and within 
the scope of his employment; sec- 
ond, that a master is not respon- 
sible for the negligence of his gen- 
eral servant if at the time of the 
negligence he has become ad hoc 
the servant of another and engag- 
ed in the business of that other 
and under his direction and con- 
trol; third, that the master is not 
responsible for the negligence of 
his general servant if the negli- 
gent act was committed by the 


servant not in the prosecution of 
the master’s business but in the 
course of some private enterprise 
of his own, and, fourth, that even 
if in the prosecution of that pri- 
vate enterprise the servant uses 
the instrumentalities of the mas- 
ter for his own purposes, without 
the knowledge and consent of the 
master, the master is not respon- 
sible. 

2. Same—Liability of Owner 
for Servant’s Automobile <Acci- 
dent.—The owner of an automo- 
bile who loans his machine to his 
chauffeur, who uses the car for his 
own personal interests, is not lia- 
ble for an accident occuring dur- 
ing such use. 


Mr. Theron G. Strong for appellant. 


Mr. Theodore Hansen, of 
attorneys) for respondent. 


* 


counsel 


(Hansen, Zinsser & Power, 


CLARKE, J.: This is an appeal from a judgment for the plaintiff 


entered upon the verdict of a jury and from an order denying a new 
trial in an action to recov er damages for injuries under a complaint 


which alleges as follows: “That at the time hereinafter mentioned the 
defendant owned and controlled an automobile and operated or caused 
to be operated the same on the public highways in the city of New 
York; that on or about the 19th day of September, 1904, and while the 
plaintiff was lawfully on the highway, he was knocked down and run 
over by the defendant’s automobile, which was operated by the de- 
fendant, his agent or servant.” There was sufficient evidence of want 
of contributory negligence on the part of plaintiff and of negligence on 
the part of the chauffeur to sustain the judgment. 

The question presented here arises out of the following evidence: 
The plaintiff called the defendant as a witness, who testified: “I owned 
a Mercedes automobile and employed one Harry Boes as a chauffeur 
at that time. I had been out in the automobile the day before this oc- 
curred. After my return the automobile was left in the possession of 
Harry Boes, my chauffeur. At that time he asked me if I would loan 
him the machine to go uptown on some business for himself. I told 
him yes, but to hurry back; only be gone a short while; come right 
back. That was all that took place between the chauffeur and myself 
as to loaning him the machine. It was about 11 o'clock at night that I 
returned to my apartment and loaned Harry Boes the machine.” 

s0es testified: “I was Mr. Castle’s chauffeur and had been in his 
employment at the time of this accident, to the best of my knowledge, 
about two and a half or three months. On the night before this injury 
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happened, which was Sunday night, previous to the time when I went 
out when the accident happened, | had been out with Mr. Castle. I 
left him at the Pierrepont apartment in Thirty-second street, right near 
Broadway. On leaving him I spoke to him about borrowing the ma- 
chine, or as to letting me have the machine for purposes of my own 
and my own pleasure. I said: ‘Mr. Castle, may I use your car for an 
hour or two? | just want to take a run up to Harlem and be back in 
an hour or an hour and a half or two hours. Then he says all right, 
be careiul; if anything happens be sure to notify me right away. That 
was his consent. I took it out ior purposes of my own entirely, for 
my own pleasure, and not in any business of Mr. Castle’s. It was 
about ten minutes to eleven that | asked Mr. Castle for permission to 
take it out.’’* He then went to Shanley’s, when he was joined by two 
women and a friend. He took them up town and was coming down 
Kkighth avenue from One Hundred and Fiiftieth street when he struck 
the plaintiff at Eighty-first street and Central Park West, about half- 
past one in the morning. 

The court charged: “But I charge you that the fact that the ma- 
chine was at the time in the possession of and driven by the chauffeur 
with the owner's permission places upon the owner the same degree of 
liability for the chauffeur’s negligence, if any, as would have been im- 
posed upon him if the chauffeur were then engaged in the personal 
business of the defendant,” to which an exception was duly taken. 
The defendant requested the court to charge: “The mere fact that the 
person in charge of the automobile at the time of the accident was an 
emplovee oi the defendant does not render the defendant liable for 
whatever he did, unless he was engaged in the defendant’s business at 
the time the accident occurred; the defendant is not liable for any in- 
juries to the plaintiff resulting therefrom.” And also: “If Boes, the 
chauffeur, had borrowed the automobile and at the time of the collision 
with the plaintiff was using it for his own pleasure, and not in the bus- 
iness of the defendant, the plaintiff is not entitled to a verdict.” And 
also, “if the jury believe the testimony of Mr. Castle, the defendant, 
as to the circumstances and conditions under which the chauffeur was 
permitted to use the automobile on the night of September 18, 1904, 
the defendant is entitled to a verdict.” The court refused each and 
all of these requests and the defendant duly excepted, so that the 
question of the defendant’s responsibility for the negligence of the 
chauffeur is squarely presented. The general proposition as to the 
responsibility for a tort is stated by Andrews, J.,in King v. N. Y.C.& 
H.R. R. R., 66 N. Y. 181, as follows: “Where one person has sustained 
an injury from the negligence of another, he must, in general, proceed 
against him by whose negligence the injury was occasioned. If, how- 
ever, the negligence which caused the injury was that of a servant 
while engaged in his master’s business, the person sustaining the 
injury may disregard the immediate author of the mischief and hold 
the master responsible for the damages sustained.” 

In Wylie v. Palmer, 137 N. Y. 248, it is said: “The.doctrine of re- 
spondeat superior applies only when the relation of master and servant 
is shown to exist between the wrongdoer and the person sought to be 
charged for the result of such neglect or wrong at the time and in 
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respect to the very transaction out of which the injury arose.” In that 
case a committee had arranged for a fireworks exhibition in the town 
of Auburn and had bought from the defendants, a fireworks company, 
$400 worth of fireworks. A man and a boy had been sent by the com- 
pany to set up and fire off the exhibit. The boy negligently discharged 
a rocket into the crowd and the plaintiff was injured. Although con- 
cededly the general servant of the fireworks company, held that the 
company was not liable because at the time the boy was not engaged 
in the company’s business, but in the committee’s. 

In Higgins v. the Western Union Telegraph Co., 156 N. Y. 75, the 
company owned a building in which were elevators. Defendants’ gen- 
eral servant, Alger, ran the elevators. The building had been injured 
by fire and the company had entered into a contract with a builder to 
restore the building. The elevator was used for the tenants of the 
building, but it was also used as a movable platform for the contractor 
engaged in doing plastering in the elevator shaft. By Alger’s negli- 
gence the plaintiff, who was working at the plastering from the ele- 
vator as a scaffold, was injured. The court said: “The general rule is 
that a party injured by the negligence of another must seek his remedy 
against the person who caused the injury, and that said person alone 
is liable. The case of master and servant is an exception to the rule, 
and the negligence of the servant while acting within the scope of his 
employment is imputable to the master. (Engle v. Eureka Club, 137 
N. Y. 100). But the doctrine of respondeat superior applies only when 
the relation of master and servant is shown to exist between the 
wrongdoer and the person sought to be charged for the result of the 
wrong at the time and in respect to the very transaction out of which 
the injury arose. The fact that the party to whose wrongful or negli- 
gent act injuries may be traced was at the time in the general employ- 
ment and pay of another person does not necessarily make the latter 
the master and responsible for his acts. The master is the person in 
whose business he is engaged at the time and who has the right to 
control and direct his conduct. Servants who are employed and paid 
by one person may, nevertheless, be ad hoc the servants of another in 
a particular transaction, and that, too, when their general employer is 
interested in the work. . . . This distinction in the law of master 
and servant is made quite clear by decisions in this court. Beyond the 
scope of his employment the servant is as much a stranger to his 
master as any third person, and the act of the servant, not done in the 
execution of the services for which he was engaged, cannot be regarded 
as the act of his master. And if the servant, stepping aside from his 
master’s business for however short a time to do an act not connected 
with such business, the relation of master and servant is for the time 
suspended and an act of the servant during such interval is not to be 
attributed to the master. Here the relation of master and servant be- 
tween the conductor of the elevator and the defendant was suspended 
during the time that he was doing the work of the contractor in moving 
the plaintiff up and down the shaft. I am unable to distinguish this 
case in principle from the cases in this court already cited, and the 
best considered cases in other jurisdictions are to the same effect.” 

In Fish v. Coolidge, 47 App. Div. 159, the plaintiff, while crossing 
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a street, was run against and thrown down by a team driven by one 
Fish. The defendant was the owner of the team and vehicle. The 
claim of the plaintiff was that the defendant was responsible for the 
act of the driver, on the theory that the driver was the servant of the 
defendant and then employed in his business. It was held by the trial 
court, in granting the motion for the non-suit, that the driver at the 
time was not engaged in the business of the defendant, and that there- 
fore defendant was not liable. Merwin, J., cited Wylie v. Palmer and 
lliggins v. Western Union, supra, and Sherman & Redfield, 5th Ed., 
Sec. 147. “The rule is laid down as follows: ‘In determining whether 
a particular act is done in the course of the servant’s employment it is 
proper first to inquire whether the servant was at the time engaged in 
serving his master. If the act is done while the servant is at liberty 
from his service, and pursuing his own ends exclusively, there can be 
no question of the master’s freedom from all responsibility, even 
though the injury complained of could not have been committed with- 
out the facilities afforded to the servant by his relation to his master.’ ” 
The court then said: “This view is sustained by many cases (Sheridan 
v. Charlick, 4 Daly 338). It was held that, when a coachman, after 
having used his master’s horse and carriage in going upon an errand 
for his master, instead of taking it to the stable, used it in going upon 
an errand of his own without his master’s knowledge or consent, the 
master was not liable for the servant’s negligence in running into the 
plaintiff's horse. In Bard v. Hohn, 26 Penn. St. 482, it was held, 
‘Where a person employed by one as a servant is using the team of his 
master for his own purposes and benefit, and in the absence of and 
without any directions from his master, uses the team so negligently 
as to occasion injury to a third party, the master is not liable for such 
injury, although he assented to the servant using the team for his own 
benefit. . . . Inthe present case it was shown that at the time of 
the accident there was riding with Fish another man, not the defend- 
ant, but a stranger, and that the team was racing. There was no other 
evidence on the part of the plaintiff as to the relation between the de- 
fendant and the driver, ish, or as to how Fish came to be driving on 
that day. . . . The defendant, as well as the driver, testified that 
upon the occasion in question the team was being driven without the 
consent or knowledge of the defendant, and for no object or purpose 
of the defendant or in his business. The driver was without leave 
driving the team for his own pleasure. . . . The trial court did 
not, we think, err in holding upon the whole evidence that sufficient 
had been shown to authorize the jury to find that the driver upon the 
particular occasion in question was engaged in the business of the de- 
fendant. or acting in the course of his employment. The judgment, 
therefore, must be affirmed.” 

In Stewart v. Baruch, 103 App. Div. 577, Laughlin, J., said: “The 
fact that the defendant was the owner of the automobile and the 
chauffeur was in his employ to operate it was sufficient to make out a 
prima facie case that the chauffeur was acting within the scope of his 
employment at the time; but this was far from conclusive, and if the 
testimony of the chauffeur that he disobeyed the defendant’s instruc- 
tions and took the automobile out for his own pleasure is true, the de- 
fendant is not responsible for the accident.” 
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From the foregoing cases we may deduce the following rules as 
thoroughly established: lirst, that a master is responsible for the neg- 
ligence of his servant when engaged about the master’s business, and 
within the scope of his employment; second, that a master is not re- 
sponsible for the negligence of his genera! servant if at the time of 
the negligence he has become ad hoc the servant of another, and en- 
gaged in the business of that other and under his direction and control; 
third, that the master is not responsible for the negligence of his gen- 
eral servant if the negligent act was committed by the servant not in 
the prosecution of the master’s business, but in the course of some 
private enterprise of his own; fourth, that even if in the prosecution 
of that private enterprise the servant uses the instrumentalities of the 
master for his own purposes, without the knowledge and consent of 
the master, the master is not responsible. 

For the purposes oi this discussion it must be conceded that the 
chauffeur was not engaged in the master’s business, but was on a pri- 
vate pleasure trip of his own and was using therein the master’s auto- 
mobile with the master’s knowledge and consent. It is urged that the 
automobile was a dangerous instrumentality, and that having been 
intrusted to the chauffeur the liability of the master still atiached 
because of its dangerous character. The automobile is not necessarily 
a dangerous device. It is an ordinary vehicle of pleasure and business. 
It is no more dangerous per se than a team of horses and a carriage, 
or a gun, or a sailboat, or a motor launch. There is no evidence that 
the chauffeur was not competent and qualified to run the machine. In 
fact he was employed by the defemdant for that very purpose. [fa 
gamekeeper had borrowed his master’s gun and had gone from the 
estate on a hunting expedition of his own and had negligently shot a 
man, would the master he responsible because he was using that in- 
strumentality, which might be dangerous if carelessly used, the gun? 

I do not think that the question of the ignorance or consent o/ the 
master has any bearing whatever upon his liability. The fact that the 
servant has used the horses or the automobile without his consent has 
probative force upon the proposition as to whether or not the servant 
was engaged in the master’s business and was acting within the scope 
of his employment. The question is whether he was or not. !f with- 
out the knowledge of his master he took the car from the garage to a 
machine shop to have it fixed and an accident occurred, the fact of the 
want of knowledge on the master’s part would not affect the liability, 
because the act would be within the scope of the servant’s employment 
and in the prosecution of the master’s business. If the chauffeur were 
granted a two-weeks’ vacation and the master said to him: “I am going 
off on a trip and will not need the machine: you may take it and use 
it for your own pleasure while I am gone.” I cannot think that he 
would be responsible for any negligence of the chauffeur during that 
period. 

The whole doctrine of respondeat superior, by which one man is 
held responsible for another man’s act, rests upon the proposition that 
in doing those acts he represented the master and was engaged in his 
business; but as said in the Higgins case (supra): “Beyond the scope 
of his employment the servant is just as much a stranger to his master 
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as any third person. . . . And if the servant, stepping aside from 
his master’s business for however short a time to do an act not con- 
nected with such business, the relation of master and servant is for the 
time suspended, and an act of the servant during such interval is not to 
be attributed to the master.” 

In Clark v. Buckmobile Company (107 App. Div. 120), Williams, 
J., said: “The mere fact that the persons in charge of the machine at 
the time of the accident were employees of the defendant does not 
render defendant liable for whatever they did. Unless they were en- 
gaged in the defendant’s business at the time the accident occurred the 
defendant is not liable for any injuries to the plaintiff resulting there- 
from. . . . Suppose they had taken a day off for pleasure and had 
borrowed or leased the machine from the defendant to enable them to 
enjoy their outing, would the defendant be liable for any injuries re- 
sulting from their negligence in operating the machine while they were 
out upon the road? Suppose, after business hours any day, they had 
borrowed or leased the machine from the defendant to enjoy a few 
hours’ run across the country for their own pleasure, would the de- 
fendant be liable for any injuries caused by their negligent operating 
of the machine while they were out? It is quite apparent that in the 
cases suggested no liability of the defendant would result. The reason 
is that in order to establish liability the persons must not only be gen- 
erally employees of the defendant, but must be employed in the de- 
fendant’s business and not merely in their own recreation and pleasure 
at the time the injuries are caused.” The whole court concurred. 

I reach the conclusion that upon principle and authority the charge 
was fatally erroneous in the matter excepted to; that a question of fact 
was presented upon this evidence which was whether the chauffeur at 
the time of the injuries complained of was acting within the scope of 
his employment. The testimony that he was not so engaged coming 
from the defendant and his chauffeur must be considered as given by 
interested witnesses, and the jury might have refused to be bound by 
it, but nevertheless it should have been submitted for their considera- 
tion. It may be that it would be wise, and in the public interests that 
responsibility for an accident caused by an automobile should be 
affixed to the owner thereof, irrespective of the person driving it, but 
the law does not so provide. As said by Rapallo, J., in People ex rel. 
Tweed v. Liscomb, 60 N. Y. 569, “It is the province of the courts to 
declare the law as they find it to be and adjudge cases accordingly, not 
to change or strain the law to make it fit any particular case.” 

It follows that the judgment and order appealed from should be 
reversed and a new trial ordered, with costs to the appellant to abide 
the event. 

INGRAHAM and SCOTT, jJ., concur. 

HOUGHTON, J. (dissenting) —Of course it is the law that a 
masier is not responsible for the negligence of his servant when the 
negligent act is committed by the servant while he is engaged in his 
own business not connected with that of the master’s, or when he is 
using an instrumentality belonging to the latter contrary to the mas- 
ter’s orders. 
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To my mind the element of consent to the use of the instrumen- 
tality is important and controlling in the present case. It had been 
the habit of the defendant to allow his chauffeur to use the automobile 
to go to his meals, presumably to save time and expense. On the night 
in question the chauffeur had taken the defendant to his apartments. 
It was a part of his remaining duty to take the machine to the garage, 
for it could not be left in the street or kept in an apartment house. The 
chauffeur requested permission to deviate from the direct route to the 
garage to go uptown on some business for himself. The defendant 
told him that he might do that, “but to hurry back, only be gone a 
short while; come right back.” The testimony of the chauffeur is to 
the same effect, but a little more specific in that he says the defendant 
told him to be careful, and if anything happened to be sure and notify 
the defendant at once. The chauffeur was still in the pay of the de- 
fendant, and his duty was to properly care for the machine and to prop- 
erly house it for the night. Even while he was gone on business of his 
own this duty remained with him, and he was being paid for the per- 
formance of that duty by the defendant. It does not seem to me that 
the chauffeur was emancipated during the trip, notwithstanding it was 
for his own pleasure. 

I concede that if the chauffeur had taken the machine without the 
consent of the master and contrary to his orders his act would then 
have been entirely outside the scope of his employment. In not one 
of the cases referred to in the prevailing opinion did the master con- 
sent to the use of the instrumentality which the servant was employing 
when the accident occurred, except in the case of Bard v. Hohn, 26 Pa. 
St. 482. where there was evidence that a father consented that his son, 
who was his servant, might take a team for his own purposes. The 
father denied giving the consent, and in the course of its opinion the 
court remarked that it did not matter whether consent was given or 
not. In all the other cases it was a question whether the relation of 
master and servant actually existed ,or whether the servant had acted 
without consent and contrary to orders, 

In the present case the relation of master and servant is admitted, 
and the taking of the instrumentality by which the accident was 
caused was with the express consent of the master, and it was a part of 
the duty of the servant to care for the very instrumentality which pro- 
duced the injury. 

The question was presented in Rounds v. Delaware, Lackawanna 
& Western R’y, 64 N. Y. 129, whether or not the master was liable 
where the servant abused his authority and was reckless in the per- 
formance of his duty, and inflicted unnecessary injury, and the court 
laid down the proposition that “to make a master liable for the wrong- 
ful act of a servant to the injury of a third person it is not necessary 
to show that he expressly authorized the particular act; it is sufficient 
to show that the servant was engaged at the time in doing his master’s 
business and was acting within the general scope of his authority.” 

In Quinn v. Power, 87 N. Y. 535, a ferry boat captain deviated 
from his course without compensation to permit a boatman to embark 
on a passing canal boat tow in the Hudson river, and was held that, 
although the master gave no consent and had no knowledge of the de- 
viation, the servant was still engaged in the master’s business. 
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A driver of a truck deviated from his return course to his master’s 
brewery to visit a friend, and leaving his horses unattended they 
started and were stopped by a stranger who, in attempting to drive 
them back to the place where the dirver left them, caused injury to a 
person in the street, and it was held in Williams v. Koehler & Co., 41 
App. Div. 426, that the master was liable for the negligent act of the 
stranger because the negligence of the driver in leaving the team un- 
attended was the proximate cause of the accident. 

In the case at bar it was the duty of the chauffeur to return the 
machine to its garage. The accident to the plaintiff happened while 
the chauffeur was returning from the place he had visited to the 
garage. 

While a powerful automobile may not, strictly speaking, be deem- 
ed a dangerous instrument, it may become so if recklessly driven. They 
are so dangerous that the Legislature has prescribed that their owner- 
ship must be registered, and the driver licensed, and that speed in dif- 
ferent localities must be regulated. (Motor Vehicle Law, Laws 1904, 
Chap. 538). The defendant recognized this when he instructed his 
servant to be careful on the trip which he permitted him to make. If 
a railroad official should loan a locomotive to one of the company’s en- 
gineers for the purpose of hurriedly visiting a distant locality it could 
hardly be said that the engineer alone would be liable for injuries in- 
flicted upon third persons. 

I appreciate that the case is on the border line, but it seems to me 
that the chauffeur was engaged in the business of the master, and devi- 
ated from the direct course to house the machine by the master’s ex- 
press consent, and that therefore the relation of master and servant 
still continued, and that the court was justified in refusing to charge 
as requested, or, under the proofs, to submit to the jury, the question 
as to whether or not that relation had been severed. 

I, therefore, vote for an affirmance of the judgment. 


McLAUGHLIN, J., concurs. 





RECENT STATE DECISIONS OF GENERAL INTEREST. 
(Chiefly Concerning Matters of Practice). 


Contracts—Construction—What Law Governs—Lex  Loci.— 
Where the preliminary negotiations for a loan were conducted in Phil- 
adelphia, but the land mortgaged as security was located in New Jer- 
sey, where the contract was to be performed, and where the money was 
paid over, the papers executed, and the transaction consummated, the 
law of New Jersey was the lex loci contractus, and governed the trans- 
action. (Knoup v. Carver, et. al. N. J. Errors & Appeals, June 16, 
1908. Opinion by Bergen, V.C. Rep. in 70 Atl. Rep. 660). 


Insane Persons—Findings—Sanity—Costs to Prosecutor—Re- 
ceivers—Costs and Fees.—If, under proceedings on a commission in 
the nature of a writ de lunatico inquirendo, the subject of the inquisi- 
tion is found to be of sound mind, the person petitioning for and prose- 
cuting the commission of lunacy is entitled to costs, including counsel 
fee and expenses reasonably and properly incurred, provided the pros- 
ecutor of the inquisition has acted from justifiable motives and in good 
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faith, and there is a fund under the control of the court out of which 
payment can be ordered to be made. When, upon the application for 
a commission in the nature of a writ de lunatico inquirendo, a case is 
made which moves the court to appoint a receiver pendente lite, and 
afterwards upon the inquest the subject of the inquisition is found to 
be of sound mind, the court will, in discharging the receiver, allow him 
compensation for his services, and will allow the petitioner the taxed 
costs of the proceedings, including a reasonable counsel fee, and ex- 
penses reasonably and properly incurred. (In re Sulk. N. J. Chancery, 
Aug. 14, 1908. Opinion by Walker, V. C. Rep. in 70 Atl. Rep. 661). 


Statutes—Construction—Retroactive Operation—Marriage—An- 
nulment—Statutes.—A statute will not be given a retroactive effect, 
when the words in it can be construed as designed to make it prospec- 
tive only; and before a statute will be given a retroactive effect there 
must be found in it such clear expression of legislative design as will 
preclude any other reasonable interpretation of the words used. P. L. 
1907, p. 474, authorizing the annulment of a marriage at the suit of the 
husband “when he was under the age of 18 at the time of the mar- 
riage,” &c., is not retroactive, and does not authorize the annulment 
of a marriage entered into prior to its enactment. (Williams  v. 
Brokaw, N. J. Chancery, July 16, 1908. Opinion by Stevens, V. C. 
Rep. in 70 Atl. Rep. 665). 





MISCELLANY. 


¢ Biles entered the 
State’s employ in the Chancery 

as a conyist, then as 
bookkeeper, his efficiency promot- 


STATE NOTHS. Sept. 30. Mr 
On Oct. 2 Mr. Henry I. Nev- 


lus resigned as Prosecutor of Mon- 


omce irs? 


mouth county, in order to give all 
his time to the duties of comman- 
ler-in-chief of the Grand Army 
of the Republic, to which office 
i¢ had recently been elected. Gov- 
ernor Fort has appointed Mr. 
John I’, Applegate, of Red Bank, 
as his successor. 

Mr. Chester Wolverton, a New 
York lawyer, who formerly re- 
sided at Clinton, N. J., died in Jer- 
sev City on Sept. 8 from heart 


one time may- 
Clinton, and in 1881 was 
elected to the State Assemblv. 
Mr. Charles \V. 
the trusted 
the State in the 


died at his home 17) 


disease. He was at 


or of 
Biles, one of 
emnlovees of 
Chancery office. 


Trenton on 


most 


ing him to position of head book- 
keeper, and finally was given 
charge of the financial matters of 
the department, the most respon- 
sible position in the Chancery of- 
fice, 


THE REVISION COMMISSION. 


The commission to revise and 
consolidate the nublic statutes of 
the State of New Jersey have is- 
sued the followine letter to at- 
tornevs: 

Trenton, N. J., Sept. 15, 1908. 

_ Dear Sir:—During the legisla- 
tive session of 1908, an act was 
nassed “to nrovide for the revision 
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and consolidation of the public 
statutes” of New Jersey. (P. L. 
1908, p, 95). 

The act provides that the com- 
missioners appointed to carry out 
its provisions shall “revise, sim- 
plify, arrange and consolidate all 
of the public acts of the Legisla- 
ture of this State which are gen- 
eral and permanent in their na- 
‘ure, and which shall be in force 
at the time such conimissioners 
shall make their final ~eport.” Ih: 
the performance of this work, the 
commissioners hope to recei ive the 
aid and co-operation of the Bench 
and Bar of the State. They, there- 
fore, invite your suggestions, both 
as to subject matter of the stat- 
utes to be embraced in the pro- 
posed revision and as to the clas- 
sification and arrangement of said 
acts. 

All communications should be 
addressed to the Secretary of the 
Commission. 

ALAN H. STRONG, 
GEO. T. WERTS, 
JOS. L. MUNN, 
Commissioners. 
Secretary : 
MRANCIS B. LEE, 707 Broad 
Street Bank Building, Tren- 
ton, N. 





GROVER CLEVELAND’S WILL. 


[It may prove of some interest 
to our readers to know how our 
ex-President of the United States 
worded his will. Mr. Cleve! and 
was, in his early days, a good 
lawver, and he tersely expressed 
himself in his public messages and 
letters. This is the will in full: 

“T, Grover Cleveland, of the 
borough of Princeton, in the State 
of New Jersev, do make, publish 
and declare this my last will and 
testament, hereby expressly re- 
voking all previous wills by me 
made. 


“First—I hereby direct, that 
after the payment of all my debts 
and funeral expenses, an appro- 
mriate monument with brief in- 
scription, and only moderately 
expensive, be erected at my grave 
and paid for out of my estate. I 
desire to be buried wherever I 
may res ide at the time of my 
death, and that my body shall al- 
ways remain where it shall be at 
first buried—subject to its re- 
moval only if it shall be absolute- 
lv necessary in order that it shall 
repose by the side of my wife and 
in accordance with her desire. 

“Second—I give to my niece, 
Mary Hastings, daughter of my 
sister, Anna Hastings, the sum of 
three thousand dollars, to be paid 
to her as soon as practicable after 
my death. 

“Third—I give to my friend, 
Richard Watson Gilder, the 
waich given to me in 1893 by the 
said Gilder and E. C. Benedict 
and J. j. Sinclair—and also the 

chain attached to the same when 
last worn by me 

“Fourth—I give to each of the 
four daughters of my nephew, 
Richard Hastings, now or lately 
living with my sister, Anna Hast- 
ings, the sum of two thousand 
dollars each. 

“Tifth—I give to Frank S. 
end and ex- 
ecutor of this will, as the most 
personal memento I can leave to 
him, the seal ring I have worn for 
many years, which was given to 
me by my dear wife, and with 
whose hearty concurrence this 
gift is made. 

“Sixth—I give to my two 
daughters, Esther and Marion, 
and to mv~two sons, Richard F. 
and Francis G., the sum of ten 
thousand dollars ($10,000) each, 





llastings, mm ~coO0d ir 


to be paid to them respectively as 
they each shall arrive at the age 
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of twenty-one years; until these 
legacies are paid, or shall iapse, 
they shall be kept invested, and 
the income derived therefrom 
shall be paid to my wife; and the 
aggregate of said income shall be 
applied by her to the support, 
maintenance and education of said 
children in such manner and in 
such proportions as she shall deem 
best, without any liability to any 
of said children on account there- 
of. If, however, either of my said 
daughters shall, before her legacy 
becomes payable, cease for any 
reason to reside with her mother, 
then and from that time, the in- 
come arising from the investment 
of her legacy shall be paid to said 
daughter. in case either of my 
said children shall die before his 
or her legacy shall be actually 
paid, leaving a child or children, 
then said legacy shall be paid to 
such child or children; but other- 


wise the said legacy shall lapse’ 


and become a part of the residu- 
ary estate disposed of by this in- 
strument. 

“Seventh—All the rest and res- 
idue of my estate and property of 
which I may die seized or pos- 
sessed, of every kind and nature 
and wheresoever the same may be 
situated, I give, devise and be- 
queath to my dear wife, Frances 
I’, Cleveland, and to her heirs and 
assigns forever, and I hereby ap- 
point her guardian of all my chil- 
dren during.their minority. 

“Eighth—I hereby appoint my 
wife, Frances F’. Cleveland, execu- 
trix, and Frank S. Hastings, exec- 
utor, of this my last will and tes- 
tament. 

“Witness mv hand and seal at 
Princeton, N. J., this 21st day of 
February, one thousand nine hun- 
dred and six (1906). 


“GROVER CLEVELAND.” 


NO LONE DAY MAY BAY 
THE MOON. 





The new Kent Control of Dogs 
Order, 1908, provides that no dog 
shall be allowed out between the 
hours of sunset and sunrise with- 
out being under proper restraint, 
and the first summons under this 
order was heard at Bromley yes- 
terday when Edward Gillham, oi 
St. Anne’s Lodge, was summoned 
for allowing his dog to be out 
alone at night. 

The defendant said that the dog 
must have either broken loose or 
have been decoyed away. He 
hoped that now they would have 
proper police protection, and that 
it would not be necessary to keep 
a dog. His place had been broken 
into and nothing had been discov- 
ered about the perpetrators. 

The Bench said that as it was 
a new order, with which the pub- 
lic were not generally acquainted, 
they would only order the pay- 
ment of costs, but it would be 
well for the public of Kent to 
make a note of the order.-London 
Daily Mail. 


BOOK NOTICE. 


OUGH LAW. Third Edition. 

By Alfred F. Skinner. Newark: 

Soney & Sage, 1908. Price: 

Paper, $2.00; canvas, $2.50. 

This is the third edition of Skin- 
ner’s “N. J. Borough Law.” It is 
brought down to date and_in- 
cludes all supplements and 
amendments to the original act of 
1907, with citations to and inelud- 
ing 45 Vroom, and the July At- 
lantic Reporter. Attorneys for 
boroughs and borough officials 
cannot get along without this 
work. It is not only full as to de- 
cisions on numerous sections of 
the law, but gives requisite forms 
and has an excellent index. 
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